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Renewals: Confirm Contact Details  

 

This newsletter is provided for general information only. It is not legal advice and should not be taken or relied upon as such. If you have any questions or concerns about 

your compliance with the Professional Engineers Act 2002 (Qld) or your general legal obligations as an engineer, you should obtain appropriate legal advice. The Board 

accepts no legal responsibility or liability for any loss you may suffer as a result of reliance upon the information contained in this newsletter. 

A Note from the Registrar…..I hope this issue of our Newsletter has been of  interest to you and if you have anything 
you would like to see in future newsletters please do not hesitate to contact me.  

I regularly undertake presentation on the Professional Engineers Act and its requirements to various organisations 
and to groups ranging from 5 persons to over 100.   

If you are interested in a presentation please contact the Registrar:  Clare Murray on (07) 3224 4632 or e-mail 
clare.murray@bpeq.qld.gov.au. 

An RPEQ is required to renew his/her registration on an annual basis. The renewal notices will be sent by post at 

the end of March.  

The renewal fee will be $191.65.  

If you fail to renew by 30 June then you can apply for restoration as long as this is done by 31 August. There is an 

additional administration fee of $51.90 if you fail to renew by 30 June. 

If you fail to renew by 31 August then you will need to supply evidence of your continuing professional develop-

ment and the Board will consider your application on its merits. 

Please ensure that your business contact details are correct for the mailing out of your renewal form. It is important 

to note that your contact details cannot be a post office box number. It must be a street address. As stated on the 

renewal form which you will shortly receive, all contact details are available to the public. 

There is an obligation under the Professional Engineers Act for RPEQ’s to advise the Board of any change in con-

tact details. It is an offence under the Professional Engineers Act if you fail to advise the Board of a change of con-

tact details. 

Between 1 April and 30 June the Board will send out a few email reminders of the need to renew your registration.  

Would you all please check your contact details and update them where necessary. 

mailto:clare.murray@bpeq.qld.gov.au
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Regional Board Meetings  

The Board commenced regional board meetings in 2012. The first regional board meeting 

was held in Townsville in October 2012 and then Mt Isa in November 2013. 

The photo above is of the Board and the Registrar 1 mile down under at the Enterprise Mine, 

Mount Isa Cooper operations. The Board was very fortunate to be provided with the 

opportunity to travel underground and obtain a better understanding of the operational 

activities of an underground mine.  

Although the actual board meeting is closed, the Board holds a meet and greet of local 

RPEQ’s in the evening.  

The visits to regional Queensland is seen by the Board as an important opportunity to engage 

with local engineers and obtain a better understanding of the issues facing engineers. 

This year the regional meeting will be held in Gladstone on the 16th of October. The Board 

will be inviting all RPEQ’s in Gladstone to a meet and greet in the evening of Thursday 16 

October. Invitations will be sent out in September. If you reside close to Gladstone then you 

will also receive an invitation.  

This newsletter is provided for general information only. It is not legal advice and should not be taken or relied upon as such. If you have any questions or concerns about 

your compliance with the Professional Engineers Act 2002 (Qld) or your general legal obligations as an engineer, you should obtain appropriate legal advice. The Board 

accepts no legal responsibility or liability for any loss you may suffer as a result of reliance upon the information contained in this newsletter. 

Photograph:  Enterprise Mine– Mount Isa Cooper Operations.   Underground 

Tour one mile (1.6km) below surface (1.2km) below sea level. 
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Best Practice Guidelines– Conflicts of Interest  

The Board occasionally receives queries about conflicts of 

interest, and has received and dealt with a small number of 

complaints about the issue in the past.  Because the Board 

understands conflicts of interest can arise more and more in 

a world where everyone is, by virtue of increasing access to 

technology, interconnected, the Board wishes to devote a 

section of this months’ newsletter to explaining the concept 

of a conflict of interest, and describing how best practice 

dictates RPEQs should act if they find themselves faced with 

an actual or potential conflict of interest. 

A conflict of interest is a situation where a person has a 

personal interest in a matter the subject of a decision or duty 

of the person.  In the case of an RPEQ, this is where the 

personal interest of the RPEQ conflicts with a duty to his or 

her client.   

An RPEQ who acts for a client in a situation where he or she 

has a conflict of interest is not automatically considered to 

have behaved in a way that constitutes unsatisfactory 

professional conduct simply because that conflict exists.  

This is contrasted with the situation of solicitors, who are 

expressly prohibited by the Australian Solicitors Conduct 

Rules from acting for a client where a conflict of interest 

exists(1). Solicitors are prevented from acting in 

circumstances of conflict because it is recognised that all 

solicitors have a fiduciary relationship with their clients.   

A fiduciary relationship is one that places a person, called 

the fiduciary, in a position of overriding power and influence 

over another person(2).  The fiduciary must demonstrate the 

highest good faith to the other person and avoid all conflicts 

between their own interests and their duties to the person.  A 

fiduciary acting in circumstances of conflict is untenable, and 

if it occurs, will be an breach of fiduciary duty, and if the 

fiduciary is a member of a profession that imposes 

professional conduct rules, will invite a finding of 

unsatisfactory professional conduct(3).  The engineer/client 

relationship, however, is not a recognised fiduciary 

relationship, and therefore an RPEQ who acts in 

circumstances of conflict will not automatically invite a finding 

of unsatisfactory professional conduct.   

Although the engineer/client relationship is not automatically 

recognised as a fiduciary relationship in Australia, it may be 

found to be a fiduciary relationship if it exhibits the 

appropriate characteristics, which include: (1) the existence 

of a relationship of confidence(4); (2) inequality of bargaining 

power(5); (3) an undertaking from one party to perform a task 

or fulfil a duty in the interests of another party(6); (4) the 

scope for one party to unilaterally exercise a discretion or 

power which may affect the rights or interests of another(7); 

and (5) a dependency or vulnerability on the part of one party 

that causes that party to rely on another(8).   

Whether a relationship is a fiduciary relationship is 

determined with reference to the individual characteristics of 

the relationship, with consideration given to whether any of 

the above characteristics exist to the extent necessary to 

make the relationship a fiduciary one.  It is highly unusual for 

an engineer/client relationship to be considered to a fiduciary 

one, but in exceptional circumstances where the above 

characterises are present, it is possible. If you are acting for 

a client who is, for example, highly dependent on your 

advice, who delegates you an exceptional amount of power 

to act without their instructions in important matters, or who 

is in a very vulnerable state due to their physical or mental 

health, you should consider seeking legal advice about 

whether your relationship with your client is a fiduciary one, 

and act accordingly. 

Although RPEQs, in most cases, may act when they are in a 

conflict of interest without automatically attracting a finding of 

unsatisfactory professional conduct, they must be extremely 

careful in doing so.  Section 2.5 of the Code of Practice for 

Registered Professional Engineers (“Code”) reflects this by 

requiring RPEQs to disclose actual or possible conflicts of 

interest to their client/employer on discovery.  Section 2.5 

states: 

2.5. Disclose actual and potential conflicts of interest: 

A registered professional engineer must disclose any actual 

or possible conflicts of interest to a client or employer upon 

discovery of that actual or possible conflict of interest.  

Conflicts of interest will include any financial or other interest 

that is likely to, or may reasonably be perceived to, affect the 

registered professional engineer’s judgment on any 

professional engineering services carried out for that client or 

employer. 

Examples of possible conflicts of interest situations include –  

 Not informing a client or employer of any business 

association, interests, or circumstances that could be 

construed to influence judgment, or the quality of the 

professional engineering services, or that might raise a 

reasonable apprehension of such influence. 

 Accepting compensation, financial or otherwise, from 

more than one party, for services on the same project, or 

services pertaining to the same project, without disclosing 

the compensation arrangements to affected parties. 

 Soliciting or accepting substantial financial or other 

valuable considerations from material or equipment 

suppliers for specifying their products. 

Because the Code sets out the minimum levels of 

professional conduct required to be met by RPEQs(9), if an 

RPEQ breaches section 2.5 of the Code by failing to make 

disclosure of an actual or possible conflict of interest as 

required, he or she will be found to have behaved in a way 

that constitutes unsatisfactory professional conduct.  

To comply with the Code, RPEQs must: (1) disclose any 

actual or potential conflict of interest; (2) to their client or 

employer, as applicable; and (3) do so upon discovery of the 

existence of the actual or potential conflict of interest.  The 

Board suggests that best practice for RPEQs who consider 

they may have an actual or possible conflict of interest would 

be to act as follows: 
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1. Determine whether an actual or possible conflict of 

interest exists. 

Your first step should be to determine whether an actual or 

possible conflict of interest exists.  Firstly, refer to the 

examples given in the Code, and if your situation is not 

contemplated by those examples, refer to the definition of a 

conflict of interest above and consider what duties you owe 

to your client or employer, what personal interest you have 

in the situation, and how they might conflict or be 

reasonably perceived to conflict.  If you are still uncertain, 

you should consider seeking legal advice. 

2. Disclose the actual or possible conflict of interest to 

your client/employer immediately. 

Next, disclose the actual or possible conflict of interest to 

your client or employer as soon as you have determined it 

exists.  This will ensure you comply with the requirement of 

the Code to disclose an actual or possible conflict of 

interest “upon discovery.”  Wait only as long as it takes you 

to draft and finalise appropriate written disclosure, as 

discussed below. 

3. Disclose the conflict of interest in writing. 

Ensure you disclose the conflict of interest in writing.  Best 

practice would be to disclose in writing and follow up with 

an in-person or telephone discussion about the disclosure 

as soon as possible.  Retain a copy of the written 

disclosure. 

4. Obtain written confirmation of receipt of the 

disclosure. 

Ensure you obtain written confirmation from your client or 

employer that he/she/it has received your disclosure, so 

that if a complaint being made you can prove you made 

disclosure appropriately.  If your client or employer refuses 

to confirm in writing that they received your disclosure, 

make a file note of your request for written confirmation and 

your client’s/employer’s refusal.  If possible, arrange a third 

party to witness the conversation. 

5. Obtain written confirmation that your client/

employer understands the nature of the conflict, the 

implications of existence, and is still happy to retain 

you in the circumstances. 

Obtaining written confirmation of your disclosure is only the 

first step – you should also obtain written confirmation from 

your client or employer that he/she/t understands the nature 

of the actual or possible conflict of interest you have 

disclosed and the implications of its existence, and that he/

she/it is happy to continue to retain you in the 

circumstances.  This is perhaps the most important aspect 

of you disclosure, because it allows you to establish your 

client understood your disclosure, the nature of the actual 

or possible conflict of interest, and the ramifications of its, 

and confirmed they were comfortable to retain you even 

though the conflict existed.   

Again, if your client or employer refuses to confirm this in 

writing, make a file note of your request and your client’s/

employer’s refusal.  Again, if possible, arrange a third party 

to witness the conversation. 

Thankfully, the Board has not encountered many situations 

where RPEQs have failed to make appropriate disclosure of 

conflicts of interest.   

There was cause, however, for the situation to be 

considered by the Queensland Civil and Administrative 

Tribunal (“Tribunal”) in the case of Board of Professional 

Engineers of Queensland v Kehl(10).  Ms Kehl engaged an 

RPEQ to provide advice to her and prepare engineering 

drawings for the construction of a storeroom and associated 

structures at her residence at 57 McCaul Street, 

Indooroopilly(11).   

When the drawings were completed, Mrs Kehl discussed 

engaging a builder to construct the storeroom with the 

RPEQ.  The RPEQ told her that he was a director of a 

building company, that would be prepared to do the work, 

and ultimately Mrs Kehl engaged the RPEQ’s building 

company to construct the building(12).   

Work commenced, but by November 2006 problems were 

emerging with the quality of the building work being carried 

out by the RPEQ’s building company(13).  During these 

events, Mrs Kehl became aware that the RPEQ had been 

the certifying engineer for the work for the building company

(14).  The RPEQ had not disclosed to her that in addition to 

being the design engineer for the work, he would also be 

carrying out the certification in circumstances where he was 

the director of the building company(15).   

The Tribunal was satisfied that the RPEQ did make 

disclosure of his interest in the building company as a 

director of that company(16),  but it was not satisfied that he 

disclosed to Mrs Kehl that he would be the certifying RPEQ 

for the work the company was carrying out for the building.   

The Tribunal found that, in circumstances where the RPEQ 

was both the certifying RPEQ and, for all intents and 

purposes, the builder, his failure to disclose that he would 

be doing the engineering certifications could objectively 

give rise to an apprehension of actual or potential conflict of 

interest(17).  The Tribunal found that his clear obligation 

under the Code was to disclose this conflict of interest to 

Mrs Kehl, but that he failed to do so and was therefore in 

breach of the Code of Practice(18).   

The full text of the decision can be accessed through the 

website of the Australian Legal Information Institute, at 

http://www.austlii.edu.au/au/cases/qld/QCAT/2011/64.html  

 

(1).Australian Solicitors Conduct Rules, r 12.1./ (2).Law Society of 
NSW v Harvey [1976] 2 NSWLR 154./ (3).For example, because the 
solicitor/client relationship is one of the established categories of 
fiduciary relationships, it is well established that a solicitor who delib-
erately puts himself or herself in a position of conflict of interest will 
invite a finding of professional misconduct: O’Reilly v Law Society of 
New South Wales  (1988) 24 NSWLR 204./ (4).Ibid at  69 citing Tate v 
Williamson (1866) LR 2 Ch App 55 at 61; Coleman v Myers (1977) 2 
NZLR 225 at 325./ (5).Ibid at 69-70./ (6).Reading v The King (1949) 2 
KB 232 at 236; Hospital Products Ltd v United States Surgical Corpo-
ration (1984) 156 CLR 41 at 96-97./ (7).Frame v Smith (1987) 42 DLR 
(4th) 81 cited in LAC Minerals v International Corona Re-
sources (1989) 61 DLR (4th) 14 at 62-63./ (8).Johnson v But-
tress (1936) 56 CLR 113 at 134-135./ (9).Code of Practice for Regis-
tered Professional Engineers, Preamble, section 2./ (10).[2011] QCA-
TA 58./ (11).Kehl v Board of Professional Engineers of Queensland 
[2011] QCATA 58 at [2]./ (12).Ibid, at [3] and [4]./ (13).Ibid, at [5]./ 
(14).Ibid, at [8]./(15).Ibid./(16).Ibid, at [44]./(17).Ibid, at [46]./(18).Ibid. 
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Board consideration of complaints about alleged conflicts of interest………  

Monthly Case Update  

Each month, the Board provides brief summaries of disciplinary investigations of RPEQs, disciplinary proceedings against 

RPEQs in the Tribunal, and prosecutions of persons for offences against the PE Act.  Given that the main focus of this newsletter 

has been appropriate conduct for RPEQs in situations of conflict of interest, the two case notes presented will be about 

complaints the Board has received about RPEQs allegedly acting in circumstances of conflict. 

 

Disciplinary investigation - professional conduct – conflict of interest – RPEQ providing professional engineering services for a 

property while seeking to acquire a financial interest in the property 

 

The Board received a complaint that an RPEQ had behaved in a way that constituted unsatisfactory professional conduct by: 1) 

carrying out professional engineering services for a property while at the same time seeking (ultimately successfully) to acquire a 

financial interest in it; and 2) failing to disclose that intention to the complainant.  The complainant felt strongly that the RPEQ had 

deceived him by carrying out work for the property while “secretly” seeking to acquire an interest in it.  The complainant had an 

equitable interest in the property through the will of a late relative, who was one of the four owners of the property, but was not, in 

fact, the RPEQ’s client.  The RPEQ was actually acting for the trustees for the property, who were appointed by the Supreme 

Court to sell it and distribute the sale proceeds. 

It emerged from the Board’s investigation that the RPEQ did have a conflict of interest, but because the RPEQ was not in a 

fiduciary relationship with his clients, the mere existence of the conflict of interest did not give rise to unsatisfactory professional 

conduct.  It also emerged that the RPEQ had, in fact, disclosed to one of the trustees his intention to acquire a financial interest 

in the property as required by the Code, and the chief dissatisfaction of the complainant seemed to stem from the fact that the 

trustee to whom the RPEQ made disclosure had not passed the information on to him.  The Board found that the RPEQ had 

acted properly in the circumstances and that there were no grounds for disciplining the RPEQ, and dismissed the complaint. 

 

Disciplinary complaint - professional conduct – conflict of interest –RPEQ charging client for receiving and considering tenders 

from the RPEQ’s own construction company 

 

The Board received a complaint that an RPEQ had behaved in a way that constituted unsatisfactory professional conduct by 

charging a client to accept and consider a tender from the RPEQ’s own construction company.  It emerged from the submission 

given to the Board by the RPEQ that the RPEQ was indeed taking and considering a tender from the RPEQ’s own construction 

company, but that the RPEQ had disclosed this to the client and the client had understood and accepted that the RPEQ would be 

doing so.  The Board accepted that such situation could give rise to a conflict of interest, but in this case it seemed the RPEQ 

had made appropriate disclosure to the client.  Therefore, the Board declined to investigate the complaint further. 

 


